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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-100) 


SpeciaAL Commopity Grourp ON Non-RuBBER FooTwEAR FROM 
Brazit, AMERICAN ASSOCIATION OF EXPORTERS AND IMPORTERS, 
PLAINTIFF v. UNITED STATES, DEFENDANT, AND FooTwEAR INDUS- 
TRIES OF AMERICA, INC., INTERVENOR 


Court No. 85-4-00579 


Memorandum Opinion and Order 


[Motion to intervene granted.] 


(Decided October 3, 1985) 


Plaia & Schaumberg (Herbert S. Shelley and Joel D. Kaufman on the motion) for 
the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commerical Litigation Branch (Velta A. Melnbrencis on the motion) for the de- 
fendant. 

Collier, Shannon, Rill & Scott (Michael R. Kershow and Lauren R. Howard on the 
motion) defendant for intervenor. 


CarRMAN, Judge: Before the Court is a motion to intervene in an 
action by Special Commodity Group on Non-Rubber Footwear from 
Brazil (plaintiff) challenging the Commerce Department’s final de- 
termination imposing a countervailing duty on rubber footwear 
from Brazil. Plaintiff brought the action under section 516A of the 
Tariff Act of 1930, 19 U.S.C. §1516a. Proposed intervenor is Foot- 
wear Industries of America, Inc. (FIA), seeking to intervene on the 
side of defendant. The issue presented is whether a trade associa- 
tion may intervene in a section 516A action when it qualified as an 
“interested party’ during the administrative proceedings but by 
the time action was commenced its composition had changed so 
that a majority of its members were not manufacturers, producers, 
or wholesalers of a like product. 


Facts 


FIA is a trade association which, as of June 28, 1985, was com- 
prised of 68 manufacturers of non-rubber footwear and 76 suppliers 
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to the industry. It was formed by the consolidation of American 
Shoe Center, Inc., and American Footwear Industries, Inc. (AFTA). 
AFIA was the original petitioner in the proceeding which resulted 
in the countervailing duty order challenged by plaintiff. After con- 
solidation, FIA continued to participate in the review proceeding. 
At the time of FIA’s participation in the review proceeding, a ma- 
jority of its members were manufacturers of non-rubber footwear. 


OPINION 


The right to intervene in a section 516A action is based on 19 
U.S.C. § 2631(G)(1B), which provides that 


(1) Any person who would be adversely affected or aggrieved 
by a decision in a civil action pending in the Court of Interna- 
tional Trade may, by leave of court, intervene in such action, 
except that 

* * * (B) in a civil action under section 516A of the Tariff 
Act of 1930, only an interested party who was a party to the 
proceeding in connection with which the matter arose may in- 
tervene, and such person may intervene as a matter of right. 


The statute defines “interested party” as including “a trade or 
business association a majority of whose members manufacture, 
produce, or wholesale a like product in the U.S.” 19 U.S.C. 
§ 1677(9XE), incorporated by reference in section 2631(k\(1). Thus, to 
intervene in a section 516A action as a matter of right, a domestic 
trade association must have been a party to the administrative pro- 
ceedings and a majority of its members must manufacture, 
produce, or wholesale a like product. The statute does not allow 
permissive intervention. 

The parties here do not dispute that FIA was a party to the pro- 
ceedings. It is also clear that a majority of FIA’s members are now 
suppliers. Plaintiff therefore contends that FIA is not an interested 
party within the meaning of section 2631(j(1\(B) because a trade as- 
sociation must have a majority of its members directly involved 
with the manufacture, production, or wholesale of a like product at 
the time the action was commenced. The Court does not read sec- 
tion 2631((1\(B) so narrowly. 

In American Grape Growers v. United States, 9 CIT ——, 604 F. 
Supp. 1245 (1985), the court allowed an association to intervene, al- 
though only one-half of its members produced a like product, clear- 
ly not a “majority.” The court concluded from the legislative histo- 
ry and the purpose of the statute that to construe the statute nar- 
rowly in that case would defeat the intention of Congress. The 
court reasoned that 


the standing requirement for associations was primarily de- 
signed to keep out broad-spectrum, general organizations who 
would always have a few members with direct interest in the 
product under investigation. The “majority” requirement in 
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the Trade Agreement Act of 1979 was explained as follows in 
the report of the Senate Committee on Finance: 

This limitation is believed to fairly delimit those groups 
with sufficient interest to always be considered interested 
parties. An association representative of importers generally, 
or business generally, would not be considered an interested 
party under this limitation, although a sub-group of such an 
a may qualify. S. Rep. 96-249, 96th Cong., Ist Sess. 


In the opinion of the Court, the remedial purpose of this pro- 
vision, intended as it was to set a fair standard for access to 
judicial review, justifies the conclusion that an organization 
should have standing in the peculiar situation when interested 
parties are half of the membership. At the midpoint, the pro- 
portion of membership with undeniable interest is sufficient to 
fall within the intention of the law. 


Id. at ——, F.Supp. at 1249. 

The Court in this case holds that the remedial purpose of the 
statute justifies the conclusion that a trade organization should 
have standing when, at the administrative proceeding, a majority 
of its members manufacture, produce, or wholesale a like product, 
but, by the time action is commenced, its composition has changed 
so that only 47% of its members manufacture, produce, or whole- 
sale a like product.' Congress was concerned that an organization 
with only a slight interest should not be allowed to intervene. The 
peculiar facts of this case clearly demonstrate that FIA has a 
strong interest in this action and has participated in the adminis- 
trative proceedings as a party within the meaning of the statute. 
Under these circumstances, FIA’s composition at the administra- 
tive proceeding is sufficient to place it within the intention of the 
statute. 

This conclusion is not contrary to the holding in Matsushita 
Electric Industrial Co. v. United States, 2 CIT 254, 529 F.Supp. 664 
(1981). There the court did not allow individuals to intervene who 
had been members of an umbrella organization that participated in 
the administrative proceeding. The court reasoned that “party” 
must have the same meaning at the administrative proceeding as 
before the court. If individual members were allowed to intervene 
in a court action, without having noted their individual appearance 
at the administrative level, the court was concerned that members 
of the same organization might try to intervene on opposite sides 
in a court case because of their differing interests. The court con- 
cluded that “Congress intended the statutory provisions for partici- 
pation in the administrative proceeding and judicial review to ben- 
efit unitary parties and not to allow the expedient fragmentation of 
umbrella organizations.” Jd. at 258, 529 F.Supp. at 669. 


1The Court also notes that the manufacturer members of FIA contribute 75% of the organization’s dues. 
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No similar concern exists here. The umbrella organization that 
was a party to the proceeding is the same party appearing in court. 
There is no danger of fragmentation. FIA is also not a broad-spec- 
trum organization. For these reasons, the Court concludes that sec- 
tion 26314G)1B) encompasses the organization before the Court, 
and therefore grants the motion to intervene as a matter of right. 
Because the Court grants the motion, it does not reach FIA’s alter- 
native motion that its individual members be allowed to intervene 
on their own behalf. 


(Slip Op. 85-101) 


UntrTep STATES, PLAINTIFF v. BORGE INTERNATIONAL, INC. A/K/A/ 
Borce INTERNATIONAL AND AMERICAN Mororists INSURANCE Co., 
DEFENDANTS 


Court No. 84-10-01390 
Before CaRMAN, Judge. 


Memorandum Opinion and Order 


[Plaintiffs motion for summary judgment granted. Defendant’s cross-motion 
granted.] 


(Decided October 4, 1985) 


Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Jerry P., Wiskin on the motion) for the plaintiff. 

Mark Bendet, attorney for defendant Borge International. 

Harvey Barrison, attorney for defendant American Motorists Insurance Co., on 
the cross-motion. 


CarRMAN, Judge: Before the Court is a liquidated damages suit in- 
volving two substantive motions: one. by plaintiff United States for 
summary judgment against the defendants, along with pre- and 
post-judgment interest and costs, and the other, a cross-motion dy 
co-defendant American Motorists Insurance Co., for judgment on 
the pleadings against defendant Borge International, Inc. 

Plaintiff also moves for amendment of defendant’s caption title 
from “Borge International” to “Borge International, Inc. a/k/a/ 
Borge International,’ which motion being unopposed is hereby 
granted. 


FACTS 


Borge International, Inc. (Borge) executed and delivered to the 
United States Customs Service (Customs) three (3) Immediate De- 
livery and Consumption Entry Bonds, signed by co-defendant 
American Motorists Insurance Company (American Motorists) as 
surety. The bonds secured performance with respect to shipments 
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of calcium. pangamate. Two of the bonds were written in the 
amount of $7,500.00 and the third bond is for $7,000.00. 

The terms of the bonds are identical, stating that Customs will 
release the imported merchandise prior to ascertaining its admissi- 
bility if the principal desires, but that if the merchandise is found 
not to comply with the laws and regulations governing admission, 
the principal must dispose of the merchandise as Customs directs. 
The bonds further provide that upon default of their terms the 
principal shall pay liquidated damages in accordance with applica- 
ble laws and regulations. 

Each of the bonds was signed by Kuehne & Nagel, Inc., Borge’s 
lawful agent, acting by power of attorney. Each bond was also 
signed by American Motorists as surety. 

Subsequent to the entry and sampling of the calcium pangamate, 
Customs released the merchandise to Kuehne & Nagel, Inc. The 
United States Department of Health & Human Services, Food & 
Drug Administration (FDA) later determined that the samples 
taken violated the federal Food, Drug & Cosmetic. Act (FDCA). The 
FDA determined that the articles were improperly labeled in that 
the directions were “false and misleading”. with respect to the nu- 
tritional value of the calcium pangamate. 

Prior to rejecting the three entries, the FDA issued a notice of 
detention and hearing addressed to Borge, advising Borge that the 
merchandise must be exported under Customs’ supervision within 
ninety (90) days. Borge did not export the calcium pangamate, nor 
did it file a protest against the refusal of admission of the imported 
merchandise as it was permitted to do under 19 U.S.C. § 1514(a\4). 
Plaintiff brings this action for violation of the FDCA, section 
801(aX(3), 21 U.S.C. §381 (1982), and seeks liquidated damages 
against Borge and American Motorists, claiming they are jointly 
and severally indebted to the United States under the executed 
bonds. 

Plaintiff moves for summary judgment pursuant to rule 56, 
Rules of the United States Court of International Trade, submit- 
ting copies of the bonds, notices of detention and hearing, refusals 
of admission and notices of liquidated damages for failure to 
export. 

Borge opposes the summary judgment motion, raising four sepa- 
rate defenses. Borge assets that 1) Borge exercised no control on do- 
minion over the merchandise; 2) Borge was not given actual notice 
of critical developments by plaintiff; 3) plaintiff, through its agen- 
cies, acted arbitrarily and capriciously by refusing Borge’s petitions 
for mitigation of liquidated damages; and, 4) such damages are 
unjust and unconscionable, bearing no relation to the actual dam- 
ages sustained. 

Defendant American Motorists, surety on the entry and con- 
sumption bonds, cross-moves for judgment on the pleadings, pray- 
ing for dismissal of the complaint, or in the alternative, that there 
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be judgment over against Borge for the amount of the judgment 
plus all costs, expenses and attorneys fees. American Motorists at- 
tached to its motion a copy of an indemnity agreement executed by 
Borge holding American Motorists as surety harmless from -any 
and all losses sustained by reason of any breach of the bonds’ 
terms. Defendant Borge apparently does not oppose American Mo- 
torists’ motion in the event the Court grants plaintiff's motion for 
summary judgment. 


OPINION 


Summary judgment may be granted only when there are no ma- 
terial issues of fact in dispute. S.S. Kresge Co. v. United States, T7 
Cust. Ct. 154, 157, C.R.D. 76-6 (1976). “The Court cannot try issues 
of fact; it can only determine whether there are issues to be tried.” 
Heyman v. Commerce & Industry Insurance Co., 524 F.2d 1317, 1319 
(2d Cir. 1975). Rule 56(f), Rules of the United States Court of Inter- 
national Trade, states that the party opposing the summary judg- 
ment motion must set forth facts showing there is a genuine issue 
for trial. Failure to controvert factual statements made in the con- 
text of a summary judgment motion is fatal to the opponent. 
Suwanee Steamship Co. v. United States, 79 Cust. Ct. 19, 21, C.D. 
4708 (1977). The adverse party must proffer specific facts by way of 
affidavit or deposition to effectively oppose a summary judgment 
motion. Mere formal denials or general allegations creating the ap- 
pearance of dispute without setting forth specific facts are not suf- 
ficient to raise a genuine issue of triable fact. Royal Bead Novelty 
Co., Inc. v. United States, 68 Cust. Ct. 154, 156 C.D. 4353 (1972). 

In the present case, it is beyond contention that Borge Interna- 
tional breached the terms of the three Immediate Delivery & Con- 
sumption Entry Bonds when it failed to export the merchandise 
within 90 days of the Notice of Refusal of Admission. Rather, Borge 
attempts to avoid liability by raising defenses to the claims. Even 
as to the factual bases of Borge’s defenses, however, there are no 
triable issues. 

Paragraph seven of the entry and consumption bond states: “In 
the case of any and all merchandise found not to comply with the 
law * * * the above-bounden principal after proper notice shall fu- 
migate, destroy, export and do any and all other things in relation 
to said merchandise.” Borge, being given notice of detention and 
hearing, and having received notice of refusal of admission, had an 
affirmative duty to act in compliance with the FDA’s directives. 

Plaintiff's allegations, as set forth in its complaint and motion 
for summary judgment, supported by exhibits, leave no doubt that 
Borge violated the bond agreements. Borge raises four defenses, 
none of which present triable issues of fact. 

Borge first claims that it should not be held accountable under 
the bonds for the release of the calcium pangamate because it exer- 
cised no dominion or control over the substance, which was re- 
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leased to its agent, Kuehne & Nagel, Inc. and thereafter delivered 
to the ultimate consignee, Medco Sales. Borge contends that since 
it was not the ultimate consignee of the goods, it was not the real 
party in interest. The fact remains, however, that the calcium pan- 
gamate recorded by the bonds was released to Borge as importer of 
record. Borge was listed as importer on the Immediate Delivery ap- 
plications, and Borge’s identification number was listed as ‘the im- 
porter of record and ultimate consignee number on the Entry 
Record. 

Borge contends that it acted only as agent for a company that 
was the real party in interest and took title to the merchandise. 
Even if true, this contention is no defense. 19 U.S.C. § 1483 (1) 
(1982) states that “{aJll merchandise imported into the United 
States shall be held to be the property of the person to whom the 
same is consigned.” Moreover, 19 U.S.C. § 1484(aX1) provides that 
only the consignee/importer of record or an authorized agent can 
control the shipment, file the documentation, and make entry _re- 
specting the merchandise. Finally, in United States v. Daniel F. 
Young, Inc., 46 F.Supp. 373 (S.D.N.Y. 1942), aff'd, 134 F.2d 413 (2d 
Cir. 1943), the court held that an importer and surety were not re- 
. leased from liability for breaching a bond in failing to return mer- 
chandise or pay value plus duty, even though the importer had 
made a written declaration stating that he was not the actual 
owner, and had furnished the name and address of the actual 
owner. Borge is. thus liable on the bonds it signed, regardless of 
who ultimately took actual control of the merchandise. 

Borge also claims that it did not receive actual notice of deten- 
tion. However, Borge’s petition to the Commissioner of Customs, 
appended to Borge’s opposition papers, acknowledges receiving 
notice of detention. Furthermore, the affidavit of Joseph Failire, an 
official with the FDA, ‘states that the notices of detention and hear- 
ing were issued and mailed. There is a presumption that notices 
entrusted to the mails reach their destination. Benito Fernandez 
Pantoja v. United States, 83 Cust. Ct. 170, 173, C.R.D. 79-17 (1979). 

Borge further contends. that plaintiff, through its agencies, acted 
arbitrarily and capriciously by refusing defendant’s petitions for 
mitigation of liquidated damages. Borge states that plaintiff's deci- 
sion to deny its petition is not rational because plaintiff refused to 
consider the alleged lack of notice and absence of control or domin- 
ion over the goods. 

A petition for mitigration is addressed to the discretion of the 
Commissioner of Customs or his delegee. Cf. Contronificio Bustee, 
S.A. v. Morganthau, 121 F.2d 884 (D.C. Cir. 1941). Judicial review of 
such a discretionary determination is limited. If an action is discre- 
tionary and the administrative decision is not contrary to law and 
has a rational basis in fact, the Court cannot substitute its discre- 
.tion for that of the administrator. Suwanee Steamship Co., supra, 
at 23-24. Borge has failed to allege facts which raise an issue as to 
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the lawfulness of the agency action or the presence of a factual 
basis supporting the action. 

Finally, Borge contends that the liquidated damages claimed by 
plaintiff are punitive in nature rather than compensatory and bear 
no relation to the actual damages sustained. Borge further ‘states 
that liquidated damages are factual in nature, and can be decided 
only at trial. 

In this case, total liquidated damages are assessed at twenty 
thousand eight hundred seven dollars and twenty-eight cents 
($20,807.28), the components of which are the assessed liquidated 
damages of six thousand‘nine hundred thirty-five dollars and sev- 
enty-six cents ($6,935.76) for each of the three entry bonds. The in- 
dividual figures of $6,935.76 are comprised of the entered value of 
the merchandise, being $6,669.00, added together with the assessed 
duty of $266.76. 

Since Borge agreed to the manner in which the liquidated dam- 
ages were to be assessed, it cannot now be heard to complain about 
the collection of the amount agreed upon. John diGiorgio v. United 
States, Slip Op. 84-107 (Sept. 27, 1984). The Court does not find 
these figures to be beyond the scope of reason. Moreover, the mer- 
chandise involved here was found to violate the FDCA, and as such 
constituted a danger to the public health and welfare. Thus, Borge 
cannot argue that the damages bear no relation to any loss suf- 
fered by the government. 

Since Borge raises no triable issues of fact, plaintiff's summary 
judgment motion is granted. 

Co-defendant American Motorists Insurance Co. cross-moves for 
judgment on the pleadings against Borge International. American 
Motorists’ claim rests on an indemnity agreement executed by 
Borge. The agreement obligates Borge to hold American Motorists, 
as surety, harmless against any and all liability incurred by reason 
of the breach of a bond, including costs and attorney’s fees. Borge 
apparently does not oppose this motion in the event the court 
grants plaintiff's summary judgment motion. Co-defendant Ameri- 
can Motorists’ motion for a judgment on the pleadings over against 
Borge is therefore granted. American Motorists is also awarded 
costs and attorney’s fees, as provided by the agreement. 


Award of Pre- and Post-Judgment Interests and Costs Against 
Defendants 


No specific statute provides for the recovery of pre-judgment in- 
terest in an action of this nature. The award of pre-judgment inter- 
est is therefore within the discretion of the court. United States v. 
Atkinson, 6 CIT 257, 575 F.Supp. 791, 795 (1983), aff'd, 748 F.2d 
659 (1984). It is the opinion of the Court that no pre-judgment in- 
terest should be awarded. 
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Plaintiff is, however, entitled to any post-judgment interest 


which may accrue in accordance with 28 U.S.C. § 1961 United 
States v. Servitex, Inc., 3 CIT 67 (1982). 


(Slip Op. 85-102) 


Casot CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT AND HULES 
Mexicanos, S.A.; AND NEGROMEX, S.A., DEFENDANT-INTERVENORS 


Consolidated Court No. 83-7-01044 


Opinion and Order 


[Plaintiff's motion for review of administrative determination upon agency record 
granted in part. Defendant’s cross-motion granted in part:] 


(Decided October 4, 1985) 

Stewart & Stewart (Terence P. Stewart and Eugene L. Stewart on the motion) for 
the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in ‘Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Sheila N. Ziff on the motion) for the defendant. 

O'Connor & Hannan (Joseph E. Pattison on the motion) for the defendant-interve- 
nors. 


CARMAN, Judge: Plaintiff commenced this action pursuant to sec- 
tion 516A(a\(2A)Gi) of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1516a(a(2XAXii) (1982), to challenge a final affirmative 
countervailing ‘duty determination by the International Trade Ad- 
ministration (ITA). The case is consolidated with Hules Mexicanos, 
S.A., and Negromex, S.A. v. United States, Court Number 83-7- 
01049, because of the similarity of the issues presented. 

Plaintiff, a United States producer of carbon black, moves to 
review the final affirmative countervailing duty determination and 
order of the ITA pursuant to Rule 56.1 of the rules of this court. 
Contending that the determination is unsupported by substantial 
evidence or otherwise not in accordance with law, the plaintiff 
seeks a remand to the ITA for redetermination. Defendant and de- 
fendant-intervenors oppose the motion, with defendant United 
States crossmoving to affirm the administrative determination. 


The ITA Determination 


On December 3, 1982, the ITA published notice that it was initi- 
ating a countervailing duty investigation of carbon black imports 
from Mexico as a result of a petition, filed by plaintiff Cabot Corpo- 
ration, which alleged that Mexican carbon black producers received 
a multitude of bounties or grants. 47 Fed. Reg. 54526 (1982). During 
the investigation, the ITA determined “that the case is extraordi- 
narily complicated because the alleged subsidy practices are nu- 
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merous and complex and present novel issues”.' 48 Fed. Reg. 29564, 
29564, (1983). But in the final determination, the ITA found the net 
bounty or grant to be 0.88 percent ad valorem and that only the 
following programs constituted countervailable subsidies: 


(1) FOMEX pre-export financing loans at preferential inter- 
est rates; 

(2) A discount to Hules Mexicanos on its natural gas and 
electric power costs at its carbon black plant; and 

(3) FONEI long term financing at preferential interest rates 
to Negromex. 


The ITA determined that the following programs did not confer 
bounties or grants to the Mexican producers: 


(1) Preferential pricing under the NIDP on petroleum feed- 
stock and natural gas purchased by the carbon black producers 
from PEMEX at prices below world market prices, and below 
the prices applicable to the sale of natural gas to commercial 
and residential consumers; and 

(2) The dual currency exchange rate system. 


Finally, the ITA additionally determined the following programs 
are not used by the carbon black producers and exporters: 


() Preferential benefits from the Mexican Government's 
and indirect shareholdings in the two Mexican carbon 

black producers; 

(2) Preferential federal and state tax incentives; 

(3) FOGAIN and FOMIN preferential financing; 

(4) Internal transportation benefits; 

(5) Preferential exports marketing benefits (IMCE); 

(6) — duty rebates on equipment used in export produc- 
tion; an 


1 The complexity arose out of Mexico’s National Industrial Development Plan (NIDP), which, utilizing incen- 
tives such as tax rebates, low interest loans and favorable energy rates, sets investment priorities among indus- 
trial activities and geographic regions. Note, United States Countervailing Duty Law as Applied to Mexico: The 
Need for a Material Injury Test, 18 Geo. Wash. J. Int’l L. & Econ. 183, 184 n.11 (1984). Following are brief de- 
scriptions of some of the programs which touch on this case: 

FOMEX (Fund for the Promotion of Exports of Mexican Manufactured Products) is a government trust which 
provides low-interest loans to Mexican companies to promote the manufacture and sale of exported products. See 
47 Fed. Reg. 7867 (1982). 

FONE! (Fund for Industrial Development) is a specialized financial developmen 
Bank of Mexico, which grants long-term credit at below-market rates for the creation, expansion or moderniza- 
tion of enterprises to foster industrial decentralization. See 48 Fed. Reg. 43,063 (1983): 

FOGAIN (Fund for the Guarantee of Development of Medium and Small Industry) provides financing at inter- 
est rates below prevailing commercial rates. See 50 Fed. Reg. 10,824 (1985). 

CEPROF'Is (Certificates of Fiscal Promotion) are nontransferrable tax certificates used to promote the goals of 
NIDP. These tax credits are provided to Mexican companies for locating in certain regions, investing in certain 
infant industries, generating jobs, investing in new plants and equipment, and purchasing Mexican capital 
goods. See 48 Fed. Reg. 43,063 (1983). 

CEDI (Certificado de Devolucion del Impuesto), suspended by the Mexican Government in August 1982, was 
also a tax rebate. The certificates were direct export subsidies with their value equal to a percentage of the 
value of qualifying exports. 

2Since Mexico was not a “country under the agreement” as set out in 19 U.S.C. § 1671(b) (1982), 19 U.S.C. 
§ 1303 (1982) applied to the investigation. Section 1303(aX2) provides that the International Trade Commission is 
not required to determine whether imports of the subject merchandise, which was nondutiable, cause or threat- 
en material injury to a domestic industry as there were no international obligations requiring a determination 
of injury. Subsequent to the investigation, however, the United States Trade representative announced on April 
23, 1983, that Mexico had become a “country under the agreement.” See, Portable Aluminum Ladders and Cer- 
tain Components of Ladders from Mexico, 50 Fed. Reg. 21,480 (1985). 
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(7) Preferential rates on commercial risk insurance. 


Plaintiff in this action now makes the following challenges to the 
final determination of the ITA: 


(1) The ITA’s finding that the provision of carbon black feed- 
stock and natural gas to Mexican carbon black producers does 
not constitute a countervailable subsidy is unsupported by sub- 
stantial evidence and is not supported by law; 

(2) The ITA’s finding that Hules Mexicanos paid all applica- 
ble taxes is unsupported by substantial evidence; and 

(3) The ITA’s failure to make any findings regarding the re- 
ceipt of FONEP preferential financing by Negromex is effec- 
tively a negative finding and is unsupported by substantial evi- 
dence; and 

(4) The ITA erred in calculating the percent ad valorem ben- 
efit for FONEI loans to Negromex. 


BACKGROUND 


Carbon black is elemental carbon with incidental or planned sur- 
face oxidation that is formed under the controlled cracking, heat- 
ing and quenching of a petroleum derivative feedstock, commonly 
referred to as carbon black feedstock. Carbon black is used primari- 
ly in the rubber industry, but is also used in the production of 
paints, inks, plastics and carbon paper. 

Carbon black feedstock, along with natural gas and water, is es- 


sential for the production of carbon black. The feedstock is one of 
many types of petroleum products obtainable from crude oil, but 
results relatively early in the refining process. After crude oil is 
heated to cause a breakdown into its constituent parts, one of the 
constituent parts, “gas oil’ or “heavy gas oil” is refined further in 
a catalytic cracker. In the typical catalytic cracking process, a cata- 
lyst is introduced into the heating treatment of the gas oil. At ex- 
tremely high temperatures and pressures, the gas oil breaks 
down—cracks—and yields gasoline. Catalytic cracking is a crucial 
process in the production of gasoline and the prime goal is to 
produce gasoline. 14 Encyclopedia Britannica, Petroleum Refining 
183 (15th Ed. 1982). There is, however, a further product that re- 
sults from the catalytic cracking of gas oil: catcracker bottoms, or 
carbon black feedstock. Catcracker bottoms are the residue that 
collects at the “bottoms” of catalytic cracking towers after the 
lighter distillates have been removed. 

These catcrackers bottoms, according to plaintiff, are a unique 
product and represent the major cost of producing carbon black. 
Though there is considerable technical dispute over whether other 
residual oils not obtained from catalytic cracking, such as number 
6 fuel oil, may also be used for feedstock in the production of 
carbon black, the Mexican carbon black producers use catcracker 
bottoms exclusively. 
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The parties also disagree on the quality of Mexican catcracker 
bottoms: Defendant and intervenors state that the feedstock, high 
in sulphur content, is unsuitable for use in countries such as the 
United States with stringent environmental regulations, while 
plaintiff avers that it has attempted to obtain, and would use, 
Mexican feedstock. 

It is clear, nevertheless, that the quality and chemical makeup of 
carbon black feedstock may vary within certain parameters, but 
that a carbon black plant must be adapted to utilize the particular 
feedstock available to it. In the case of the Mexican carbon black 
industry, the two producers, Hules Mexicanos and Negromex, have 
geared their plants to the use of the catcracker bottoms available 
from Petroleos Mexicanos (PEMEX), the government owned petro- 
leum company of Mexico. Thus, due to “the inherent nature of the 
product and the current levels of technology” in Mexico, 48 Fed. 
Reg. at 29568, no eriterprises or industries in Mexico other than the 
carbon black producers have the technology and ability to make 
commercial use of the product. Record at 824-28. Plaintiff contends 
even further that the only commercial use worldwide of catcracker 
bottoms is by the carbon black industry. 

PEMEX manufactures catcracker bottoms as a byproduct. result- 
ing from the production of light and middle distillate products. The 
cracking process may be varied to distill out more or less of the 
lighter products relative to the residual oils, including carbon black 
feedstock, bunker fuel oil and asphalt, but the level of carbon black 
feedstock production appears at least to some extent determined by 
the overall mix of products by PEMEX. 

Although PEMEX operates nine catalytic crackers in Mexico, the 
carbon black producers obtained. feedstock of catcracker bottoms 
primarily from only two facilities located at Ciudad Madero and 
Salamanca. The two carbon black producers have located their 
plants close to the two PEMEX refineries, assumedly to obtain this 
important imput economically by reducing transportation costs. 
The record does not show what happens to the catcracker bottoms 
from the remaining seven refineries and whether these bottons are 
suitable for carbon black feedstock, but the parties have stipulated 
that small quantities of catcracker bottons may be blended under 
carefully controlled conditions into the residual fuel oil pool of a 
refinery. 

An understanding of the provision and pricing of carbon black 
feedstock and natural gas in Mexico begins with the National In- 
dustrial Development Plan (NIDP or the Plan), which offers a com- 
prehensive strategy for industrial growth extending through 1990. 
Its explicit aim is “to facilitate a dynamic, orderly and steady eco- 
nomic growth.”* Record, Exhibit F at p. To promote the production 


*The NIDP is acknowledged, in part, as a response to Mexico’s well-publicized economic plight. Record at p. 
While the Plan shifts emphasis in many areas of commercial growth, it has long been the policy of the Mexican 
Government to exercise strict control over the country’s economy. See Bacon, Peso Diplomacy, Mexico Hopes Ex- 
ports Will Help Its Economy Out of the Doldrums, Wall St. J., Jan. 31, 1985, at 1, col. 6, 21, col. 1. 
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of basic consumer goods, the increase of industrial competitiveness 
in world markets, the exploitation of Mexico’s natural resources, 
and economic integration, the Plan calls for the use of subsidies to 
encourage exports, domestic production in priority sectors, and eco- 
nomic development in targeted regions. See supra note 1. Many of 
these programs are administered through governmental financial 
institutions whose resources are strengthened by earnings from pe- 
troleum exports. On the other hand, Mexico limits the export of oil 
reserves to avoid becoming reliant on such exports and uses its re- 
maining oil for the benefit of emerging industry. See Joyner, Petro- 
leos Mexicanos in a Development Society: The Political Economy of 
Mexico’s National Oil Industry, 17 Geo. Wash. J. Int’1 L. & Econ. 
63, 82 (1982). 

The NIDP is implemented in part through the special govern- 
ment entity PEMEX, which owns and controls the production of 
petroleum products in Mecixo, and another government agency, at 
the time of the investigation the Direccion General de Precios of 
the Secretaria de Comercio, which establishes the prices for all pe- 
trochemical products. The carbon black industry, consisting of two 
producers, purchases needed carbon black feedstock and natural 
gas exclusively from PEMEX at the government-set prices.* During 
the period investigated, the price for carbon black feedstock as pro- 
vided to the two carbon black producers was substantially below 
the “world market” price. The firms received natural gas at the 
rate for industrial users which is less than that for residential 
users. Hules Mexicanos received an additional 30 percent conces- 
sion on the already discounted price for natural gas for its plant 
which is located in one of NIDP regional priority zones. Record at 
323g. (The ITA found that this benefit did constitute a domestic 
bounty or grant. 48 Fed. Reg. at 29,566.) 


OPINION 


I. Preferential Prices on Carbon Black Feedstock and Natural Gas 

Plaintiff first challenges the ITA final determination that Mexico 
did not confer a countervailable bounty or grant, within the mean- 
ing of section 303 of the Tariff Act of 1930, 19 U.S.C. § 1303 (1982), 
by providing carbon black feedstock and natural gas to Hules Mexi- 
canos and Negromex at below “world market prices”. Plaintiff con- 
tends that the term “bounty or grant” in section 1303 is to be 
broadly construed and includes essentially every government pro- 
gram which “bestow[s] an unfair competitive advantage on a for- 
eign company as against U.S. producers of the products.” Plaintiff's 
Memorandum at 26. Defendant opposes this proposition, arguing 
that programs or benefits which are generally available within the 
exporting country are not countervailable, and further that the ap- 


*PEMEX also owns 60 percent of the capital stock of one of the two carbon black producers, Hules Mexicanos. 
Record at 323e. (In addition, 10 percent of the shares of Negromex are held by the Nacional Financiera, also an 
agency of the federal government. Record at 323f.) 
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plicable statute to look to for the clarification of “bounty or grant” 
is 19 U.S.C. §1677(5) (1982). In response, plaintiff secondarily 
argues that the Mexican carbon black feedstock and natural gas 
programs are as a factual matter not generally available. 

In reviewing the countervailing duty law, the Court determines 
that 19 U.S.C. § 1303 applies to this investigation. Section 1303 
clearly delineates those elements that, if present, require the as- 
sessment of countervailing duties. The elements are: 


(1) Any country, dependency, colony, province, or other politi- 
cal subdivision of government, person, partnership, association, 
cartel, or corporation that 

(2) Pays or 

(3) Any bounty or grant 

(4) Upon the manufacture or production or export of any 
axcicie ¥ merchandise manufactured or produced in such coun- 

ry, an 

(5) The importation of such article or merchandise into the 
United States. 


The element of bounty or grant is further defined by the case law 
and Congress in 19 U.S.C. §.1677(5).° First, a bounty or grant is a 
benefit which gives rise to a “competitive advantage’. See British 
Steel Corp. v. United States, 9 CIT ——, 605 F.Supp. 286, 294 (1985); 
ASG Industries, Inc. v. United States, 82 Cust. Ct. 101, 137 C.D. 
4797, 467 F.Supp. 1200, 1230 (1979); Zenith Radio Corp. v. United 
States, 437 U.S. 443 (1978). 

Second, in the case of domestic subsidies, the benefit must be 
conferred upon “a specific enterprise or industry or group of enter- 
prises or industries.” 19 U.S.C. § 1677(5); see also Downs v. United 
States, 187 U.S. 496, 501 (1903) (bounty is conferred upon a “class of 
persons’). 

Congress in enumerating some examples of countervailable subsi- 
dies in section 1677(5) explicitly stated that the list is not inclusive. 


519 U.S.C. § 1303(a\(1) states in full: 

Except in the case of an article or merchandise which is the product of a country under the Agreement 
(within the meaning of section 1671(b) of this title), whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partnership, association, cartel, or corporation, shall pay or 
bestow, directly or indirectly, any bounty or grant upon the manufacture of production or export of any article 
or merchandise manufactured or produced in such country, dependency, colony, province, or other political sub- 
division of government, then upon the importation of such article or merchandise into the United States, wheth- 
er the same shall be imported directly from the country of production or otherwise, and whether such article or 
merchandise is imported in the same condition as when exported from the country of production or has been 
changed in condition by remanufacture or otherwise, there shall be levied and paid, in all such cases, in addi- 
tion to any duties otherwise imposed, a duty equal to the net amount of such bounty or grant, however the same 
be paid or bestowed. 
£19 U.S.C. § 1677(5) provides: 

The term “subsidy” has the same meaning as the term “bounty or grant” as that term is used in section 1303 
of this title, and includes, but is not limited to, the following: 

_(A) Any export subsidy described in Annex A to the Agreement (relating to illustrative list of export sub- 


Si ). 
(B) The following domestic subsidies, if  peeiaed or required by government action to a specific enterprise 


or industry, or p of enterprises or industries, whether publicly or privately owned, and whether paid or 
bestowed directly or indirectly on the manufacture, production, or export of any class or kind of merchan- 


* (i) The provision of capital, loans, or loan guarantees on terms inconsistent with commercial consider- 
ations. 

(ii) The provision of goods or services at preferential rates. ’ 

(iii) The grant of funds or forgiveness of debt to cover operating losses sustained by a specific indus- 


ry. 
(iv) The assumption of any costs or expenses of manufacture, production, or distribution. 
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The determination of whether a bounty or grant has been bestowed 
must therefore be made upon the facts oi each case. Since the en- 
actment of section 1303 courts have recognized that they must ex- 
amine the actual results or. effects of assistance provided by foreign 
governments and not the purposes or intentions. E.g., British Steel 
Corp., 9 CIT at ——, 605 F.Supp. at 293-94; ASG Industries, Inc., 82 
Cust. Ct. at 116-17, 467 F.Supp. at 1215. Nor is section 1303 con- 
cerned with the nominal availability of a governmental program. 
The question is what aid or advantage has actually been received 
“regardless of whatever name or in whatever manner or form or 
for whatever purpose” the aid was provided. Nicholas & Co. v. 
United States, 7 Cust. Ct. App. 97, 106 (1916), aff'd 249 U.S. 34 
(1916). 

The ITA applied the incorrect “generally available” test to the 
question of whether the provision of industrial inputs at govern- 
ment-sei price constitutes a countervailable bounty or grant; there- 
fore the case must be remanded for further investigation. The ITA 
is directed to apply the test as set forth above to the facts of this 
case and accordingly investigate whether or not the provision of 
carbon black feedstock and natural gas in Mexico at government- 
set prices should be countervailed. 


A. Applicable Law: The Interplay Between Section 130? and Sec- 
tion 1671 

As the “direct descendant” of earlier countervailing duty laws, 
Bethlehem Steel Corp. v. United States, 7 CIT 339, 590 F.Supp. 
1237, 1239 (1984), section 1303 applies to countervailing duty inves- 
tigations “[e]xcept in the case of an article or merchandise which is 
the product of a country under the Agreement.” 19 U.S.C. 
§ 1303(a\(1). For articles from countries under the Agreement, how- 
ever, section 1677(5) applies. Mexico was not a country under the 
Agreement during the period of this investigation, therefore section 
1303 is the applicable statute. The ITA stated in its determination, 
nevertheless, that “[wJhile [the] investigation is governed procedur- 
ally by section 303 of the Act, the analysis of programs is based on 
Title VII of the Act * * *,” and therefore applied § 1677(5\(B). 48 
Fed. Reg. at 29,566. This position is not supported by a careful ex- 
amination of the statutes and the decisions of this court. 

Section 1677(5) states first that “subsidy” has the same meaning 
as “bounty or grant.” Thus there is “complete harmony and conti- 
nuity between the two provisions.” Bethlehem Steel Corp. v. United 
States, 7 CIT 339, 590 F.Supp. 1237 (1984). In section 1677(5), added 
to the Tariff Act of 1930 by the State Agreements Act of 1979, Pub. 
L. No. 96-39, § 101, 93 Stat. 144, 151 (1979), Congress enumerated 
certain countervailable practices. This did not imply a repeal of 
section 1303 and its interpretation.’ Thus, the same analysis ap- 


7By leaving the § 1303 term “bounty or grant” undefined, Congress intended that the “metes and bounds of 
that term be staked out judicially and through administrative practice.” Carlisle Tire & Rubber Co. v. United 
Continued 
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plies regardless of which statute controls, and the law defining the 
term bounty or grant informs the interpretation of the term subsi- 
dy. Section 1677(5) does not subsume “bounty or grant.” 

In sum, section 1303 supplies the substantive law in this case. 
The administrative, legislative, and judicial pronouncements per- 
taining to section 1303 are accordingly apt. The Court may never- 
theless refer to 19 U.S.C. § 1677(5) in interpreting section 1303. See 
Carlisle, 5 CIT 229, 564 F.Supp. 834; Bethlehem, 7 CIT 339, 590 
F.Supp. 1237. 


B. The Legal Standard: Countervailability of Generally Available 
Benefits 

The chief issue presented to the Court is whether benefits that 
are available on a nonpreferential basis—that is, benefits obtain- 
able by any enterprise or industry—can be bounties or grants 
within the meaning of section 1303 and therefore countervailable. 
Since any industrial user in Mexico could purchase carbon black 
feedstock and natural gas at the same price (disregarding the re- 
gional discount, see infra p. 10), the ITA viewed PEMEX’s provision 
of these inputs at well below world market prices as not constitut- 
ing a countervailable practice. 48 Fed. Reg. at 29,566. The ITA view 
was based on the “generally available benefits rule,” which has 
evolved within the administrative agency and was adopted by the 
court in Carlisle Tire & Rubber Co. v. United States, 5 CIT 229, 564 
F.Supp. 834 (1983). Two other decisions of this court, however, have 
rejected the rule as contrary to the countervailing duty statutes, 
most specifically section 1303, and as therefore unlawful. Agrexco, 
Agricultural Export Co. v. United States, 9 CIT ——, 604 F.Supp. 
1238 (1985); Bethlehem Steel Corp. v. United States, 7 CIT 339, 590 
F.Supp. 1237 (1984). This Court thus faces considerable controversy 
regarding the rule that generally available benefits provided 
within the relevant jurisdiction are not countervailable. 

The generally available benefits rule as articulated by the de- 
fendant is essentially that benefits available to all companies and 
industries within an economy are not countervailable subsidies. De- 
fendant’s conclusions are primarily drawn from 19 U.S.C. 
§ 1677(5\B), which refers to countervailable domestic subsidies as 
being provided to “a specific enterprise or industry, or group of en- 
terprises or industries * * *.” (emphasis added). Thus, argues de- 
fendant, benefits, “generally available” to all enterprises or indus- 
tries are not subsidies under section 1677(5\B), and therefore do 
not fall within the meaning of “bounty or grant” as used in section 
1303. Defendant bolsters its interpretation by citing Carlisle Tire & 
Rubber Co. v. United States, 5 CIT 229, 564 F.Supp. 834. 

In Carlisle, the court upheld the ITA’s interpretation of section 
1303 as being reasonable. Jd. at ——, 564 F.Supp. at 838. The court 


States, 5 CIT 229, 233, 564 F.Supp. 834, 837 (1983) (citing United States v. Zenith Radio Corp., 64 CCPA 130, 140 
& n.14, 562 F.2d 1209, 1217 & n.14 (1977), aff'd, 437 U.S. 443 (1978). 
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relied in part on older case law which described a bounty or grant 
as a “special advantage,” citing Nicholas & Co. v. United States, 
249 U.S. 34, (1919), or “an additional benefit” conferred upon a 
“class of persons,” citing Downs v. United States, 187 U.S. 496, 501 
(1903). Apparently the ITA and the court in Carlisle view the 
noncountervailability of generally available benefits as the opposite 
side of the coin from the countervailability of benefits conferred 
upon a specific class. There is a distinction, however, which has not 
been clearly deciphered by the ITA or in prior judicial opinions, 
but which disrupts the apparent symmetry of the two sides of the 
coin. 

The distinction that has evaded the ITA is that not all so-called 
generally available benefits are alike—some are benefits accruing 
generally to all citizens, while others are benefits that when actual- 
ly conferred accrue to specific individuals or classes. Thus, while it 
is true that a generalized benefit provided by government, such as 
national defense, education or infrastructure, is not a countervaila- 
ble bounty or grant, a generally available benefit—one that may be 
obtained by any and all enterprises or industries—may neverthe- 
less accrue to specific recipients. General benefits are not conferred 
upon any specific individuals or classes, while generally available 
benefits, when actually bestowed, may constitute specific grants 
conferred upon specific identifiable entities, which would be subject 
to countervailing duties. 

The court in Carlisle recognized the absurdity of a rule that 
would require the imposition of countervailing duties where pro- 
ducers or importers have benefited from general subsidies, as 
“almost every product which enters international commerce” 
would be subject to countervailing duties.* See 5 CIT at ——, 564 
F.Supp. at 838 (citing Barcelo, Subsidies and Countervailing 
Duties—Analysis:and a Proposal, 9 L. & Pol’y in Int’! Bus. 779, 836 
(1977)). Alternatively, the court in Bethlehem recognized the ab- 
surdity of a law that would transform an obvious subsidy into a 
non-countervailable benefit merely by extending the availability of 
the subsidy to the entire economy. 7 CIT at ——, 590 F.Supp. at 
1242. Thus, although a bounty or grant is preferential in nature, 
bestowed upon an individual class, the generally available benefits 


8 A chief concern of the court in Carlisle was avoiding the absurd result of countervailing “such things as 
public highways and bridges, as well as a tax credit for expenditures on capital investment even if available to 
all industries and sectors.” Carlisle, 5 CIT at ——, 564 F.Supp. at 838. The court’s concern seemed directed 
toward “general subsidies that most governments confer such as national defense, government-subsidized educa- 
tion and infrastructure, and sufficient public health and agricultural extension programs.” G. Bryan, Taxing 
Unfair International Trade Practices 297 (1980). Such subsidies are distinguished from selective subsidies, exam- 
ples of which are outlined in 19 U.S.C. § 1677(5). Id. 

“General subsidies” may also be looked at in economic terms as provisions of public goods. Governments pro- 
vide many such goods and services because of the inability of the price system to effectively provide these goods, 
which tend to be indivisible and collectively consumable by all citizens whether they pay for them or not. E. 
Mansfield, Economics Principles, Decisions 68, 74-78 (4th ed. 1983). This public good analysis is in alignment 
with the analysis under § 1303. A public good provided by government benefits society in a collective manner. It 
is not conferred upon any specific enterprise or industry. 

With respect to the tax laws such as credits, accelerated methods of depreciation, and special depreciation 
recapture rules, issues may be more complicated. Each program must therefore be examined on a case-by-case 
basis to determine if the benefit accrues to specific beneficiaries or generally to society. 
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rule as developed and applied by the ITA is not an acceptable legal 
standard for determining the countervailability of benefits under 
section 1303. 

The appropriate standard focuses on the de facto case-by-case 
effect of benefits provided to recipients rather than on the nominal 
availability of benefits. The case must therefore be remanded for 
further investigation and redetermination. The definition of 
“bounty or grant” under section 1303 as intended by Congress re- 
mains as it is embodied in the case law and later affirmed by Con- 
gress in section 1677(5). This definition requires focusing only on 
whether a benefit or “competitive advantage” has been actually 
conferred on a “specific enterprise or industry, or group of enter- 
prises or industries.” In the case before the Court, the availability 
of carbon black feedstock and natural gas at controlled prices does 
not determine whether the benefits actually received by these two 
carbon black producers are countervailable subsidies. 

The programs appear to effect specific quantifiable provisions of 
carbon black feedstock and natural gas to specific identifiable en- 
terprises. That additional enterprises or industries can participate 
in the programs, whether theoretically or actually, does not destroy 
the programs as subsidies. The programs are apparently available 
to all Mexican enterprises, but in their actual implementation may 
result in special bestowals upon specific enterprises. 

Once it is been determined that there has been a bestowal upon 
a specific class, the second aspect of the definition of bounty or 
grant requires looking at the bestowal and determining if. it 
amounts to an additional benefit or competitive advantage. If so, 
the benefit might fit within one of the illustrative examples of 19 
U.S.C. § 1677(5\B). The ITA, however, prematurely concluded that 
“the provision of carbon black feedstock and natural gas clearly in- 
volves the provision of goods within the meaning of subsection (ii),” 
48 Fed. Reg. at 29568, that is, the subsidy example of providing 
goods or services at preferential rates. The ITA asserted, “(t]he 
standard contained in subsection (ii) is ‘preferential,’ which normal- 
ly means only more favorable to some within the relevant jurisdic- 
tion than to others within the jurisdiction.” 48 Fed. Reg. at 29,568. 
Thus, concluded the ITA, “even if carbon black feedstock and natu- 
ral gas were not generally available, we would not find this rate to 
be a subsidy, because this rate is not preferential * * *.” Jd. 

The ITA has engaged in a tautology, merely extending its gener- 
ally available benefits rule into the illustrative example of subsec- 
tion (ii). Although preferential pricing clearly is a countervailable 
subsidy, subsection (ii), as only one such example of a subsidy, does 
not include all pricing programs constituting subsidies. The ITA’s 
attention must therefore be directed to the broader question of 
whether the Mexican pricing programs for carbon black feedstock 
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and natural gas are additional benefits or competitive advantages 
within the scope of section 1303.° 


II. Payment of All Applicable Taxes by Hules Mexicanos 


Plaintiff contends that the ITA failed to fully investigate wheth- 
er Hules Mexicanos received any tax exemptions for carbon black 
production. Accordingly to plaintiff, the existence of certain tax ex- 
emptions connected with the production of two synthetic rubber 
products as noted in the 1977 Hules Mexicanos Annual Report 
should have elicited further investigation into’ subsequent annual 
reports, as should have a statement from the 1977 report that the 
exemption petition regarding carbon black was under negotiation. 
The Cou:t finds, however, that the ITA’s finding based on financial 
statements from 1977 through 1982 that Hules Mexicanos paid all 
applicable taxes is supported by substantial evidence on the record. 
Cf. American Spring Wire Corp. v. United States, 8 CIT —— 590 
F.Supp. 1273 (1984), aff'd sub nom. Armco, Inc. v. United States, 760 
F.2d 249 (CAFC 1985). 


Ill. FONEP Preferential Financing 


The 1980 Negromex Annual Report indicated that a Mexican 
currency loan from Fondo Nacional de Estudios y Proyectos 
(FONEP) was granted through Nacional Financiera. Record at 555. 
Although there appears to be no further mention of the loan in the 
administrative record, defendant claims before this Court in this 
action that the ITA found no evidence of a FONEP loan to Negro- 
mex for carbon black production in reviewing all company loan 
documents. Intervenors state further that “the officials performing 
the verification at Negromex immediately became aware of the 
FONEP loans after requesting this debt information and, after re- 
viewing the FONEP loans contract[,] * * * verified that it was ex- 
clusively for expenditures on synthetic rubber production and not 
for carbon black.’ Intervenors’ Memorandum at 60. Neither de- 
fendant nor intervenors offer a citation to the record showing that 
the ITA considered the FONEP loan. 

Plaintiff argues that the ITA was required to probe into the loan 
and make an explicit finding, while defendant contends that plain- 
tiffs failure to make the claim during the administrative proceed- 


* Plaintiff argues that a price below the world market price is a per se countervailable benefit. The matter is 
more complex. The availability of inputs at low prices to foreign producers may be the result of various non- 
countervailable factors such as comparative advantage. See T. Pugel, The Fundamentals of International Trade 
and Investment, in Handbook of International Business 1-2, 4 (I. Walter ed. 1982). The facts of this case indicate 
that the Mexican carbon black producers have located themselves (although perhaps pursuant to the NIDP) to 
take advantage of available carbon black feedstock with specific qualities. This arrangement might allow 
PEMEX to sell a byproduct which would otherwise go unsold. Thus, prices below the world market price or the 
export price may simply be the result of a symbiotic industrial relationship. Further, PEMEX’s refusal to sell 
carbon black feedstock abroad to plaintiff might be on account of limited Mexican domestic supply. 

On the other hand, “generally available” benefits are not necessarily the result of the exercise of comparative 
advantage. It cannot be concluded merely on the basis of nominal availability and absent further investigation 
that the prices of carbon black feedstock and natural gas as set by PEMEX are the result of factors such as 
excess supply and low production cost. See contra Note, Upstream Subsidies and U.S. Countervailing Duty Law: 
The Mexican Ammonia Decision and the Trade Remedies Reform Act of 1984, Law and Pol’y in Int’] Bus. 263, 
291 & n.126 (1985). 
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ing places the issue outside the scope of judicial review. Although 
19 U.S.C. § 1516a(b\1\B) limits the Court’s review to the adminis- 
trative record, the existence of a FONEP loan is noted in the 
record. Since the circumstances regarding the ITA’s handling of 
this matter are nuclear, the Court directs the ITA upon remand to 
make an explicit finding supported by substantial evidence regard- 
ing the FONEP loan to Negromex. 


IV. Calculation of the Benefit for FONEI Loans to Negromex 

Concerning the calculation of the value of FONEI loans to Ne- 
gromex, defendant concedes that plaintiff's calculations are correct 
and the error would be corrected in the section 751 (19 U.S.C. 
§ 1675) review then in progress at the time of the filing of defend- 
ant’s cross-motion for review upon the agency record. Plaintiff has 
apparently acquiesced in this result. 


Conclusion 


The rule of not countervailing generally available benefits as de- 
veloped by the ITA does not render a correct result in this case. 
The availability of carbon black feedstock at government-set rates 
is not the determinative factor regarding countervailiability. 
Rather, the inquiry for the ITA is whether the rates in fact afford 
the carbon black producers a benefit or competitive advantage. The 
case must therefore be remanded for further investigation and re- 
determination consistent with the requirements set forth in this 
opinion to determine if countervailing duties should be assessed. 

The ITA’s determination that Hules ‘Mexicanos paid all applica- 
ble taxes for the period under investigation is sustained. Because it 
is unclear what transpired regarding the FONEP loan to Negro- 
mex noted in the company’s 1980 Annual Report, the ITA is direct- 
ed to make an explicit finding supported by substantial evidence 
regarding its investigation of the loan. The Court makes no ruling 
on plaintiff's fourth claim since defendant has conceded its error in 
calculating the benefit for FONEI loans to Negromex. 


(Slip Op. 85-103) 


BowMAN TRADING Co., INC., PLAINTIFF v. AREA DIRECTOR OF 
Customs, J.F.K. INTERNATIONAL AIRPORT, DEFENDANT 


Court No. 85-09-01214 


Memorandum and Order 


[Plaintiff's application for an injunction denied; defendant’s motion to dismiss 
complaint granted; judgment for defendant. ] 


(Decided October 4, 1985) 
Richard L. Furman (Barry Kaplan) for the plaintiff. 
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Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commerical Litigation Branch (J. Kevin Horgan and Velta A. Melhbrencis) for 
the defendant. 


AquiLino, Judge: The plaintiff importer of wearing apparel from 
China commenced this action to enjoin the defendant from “all fur- 
ther enforsement [sic] of its claim for penalty pursuant to 19 U.S.C. 
§ 1592 pending exhaustion of all administrative and judicial reme- 
dies appealing denial of its Freedom of Information Act request”, 
to quote from the complaint. The defendant has moved in response 
to an application by the plaintiff for an immediate injunction to 
dismiss the action. 


BACKGROUND 


The defendant issued to the plaintiff a prepenalty notice pursu- 
ant to.19 U.S.C. § 1592(b\(1) and 19 C.F.R. § 162.77, alleging fraudu- 
lent violations of 19 U.S.C. §§ 1481, 1484, 1485 and 1592 and 19 
C.F.R. §§ 141.86 and 143.13. Pursuant to 19 C.F.R. § 162.78, the 
notice, which: is dated June 26, 1985, offers the. plaintiff the oppor- 
tunity to make a written and an oral presentation as to why the 
Customs Service should not issue a written penalty claim.’ 

The plaintiff has not yet availed itself of this opportunity. On 
July 23, 1985, counsel obtained an extension of time to respond to 
the notice until August 26, 1985. Paragraph 4 of the complaint 
states that the “purpose of the extension was to permit the [plain- 
tiff] to make an Freedom of Information Act (‘FOIA’) request * * * 
to obtain documents and information necessary for the defense of 
the penalty claim.” Such a request was made on July 30, 1985 pur- 
suant to 5 U.S.C. § 552 and 19 C.F.R. Part 103. 

The request was denied in its entirety on the ground of exemp- 
tion under 5 U.S.C. § 552(b7)(A) (“investigatory records compiled 
for law enforcement purposes”). Counsel obtained an additional ex- 
tension of time to respond to the prepenalty notice, and, on Sep- 
tember 10, 1985, an appeal was taken from the denial of the FOIA 
request. The government’s position is that its reply to the appeal is 
due on October 25, 1985. 

A hearing on plaintiffs application for an injunction was held on 
September 24, 1985. No evidence was presented in support of the 
application, and counsel candidly conceded that “there has been 
nothing unreasonable” ? on the part of the defendant since issu- 
ance of the prepenalty notice. Rather, plaintiff's position is stated 
to be as follows: 


* * * [T]he due process claim we have is, there is nothing 
that says that the Freedom of Information Act is available to 
us, for discovery. There is nothing that says we have a right to 
discovery in an administrative proceeding, per se. 


'The amount of the proposed monetary penalty is $128,750. 
?Transcript of hearing on September 24, 1985, p. 12. 
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However, we sought and asked, under the discretion given to 
the Area Director under 19 C.F.R. 1623, leave to make a discov- 
ery request. In his discretion, he granted leave to make that 
request. We have to assume he understood what was inherent 
in making such a request—that F.O.1.A. might involve addi- 
tional time and effort. 

It is our position * * * that while they didn’t have to give us 
that right, once they did, it created a due process obligation 
that permitted the full exercise of that right.* 


DISCUSSION 


The complaint alleges that this Court of International Trade has 
jurisdiction over this action pursuant to 28 U.S.C. §1581(i), al- 
though the plaintiff does not point to any case wherein the court 
has exercised jurisdiction at such an early stage in the administra- 
tive process to determine a violation of the Tariff Act. Plaintiff's 
memorandum of law does cite 28 U.S.C. § 2637(d), but that provi- 
sion of the Customs Courts Act of 1980 directs the court, in actions 
brought pursuant to Section 1581(i), among others, to require the 
exhaustion of administrative remedies where appropriate. 

The plaintiff contends that compliance with this direction would 
not be appropriate herein, relying on Wear Me Apparel Corp. v. 
United States, 1 CIT 194, 511 F.Supp. 814 (1981), and United States 
Cane Sugar Refiners’ Association v. Block, 3 CIT 196, 544 F.Supp. 
883 (1982). Neither decision, however, supports plaintiff's position. 

In Wear Me, only that part of a motion to dismiss was denied as 
would have amounted to an 


empty formalism because plaintiff could immediately after 
dismissal file a new action over which this court would unques- 
tionably have jurisdiction under section 1581(a). 1 CIT at 197, 
511 F.Supp. at 817. 


The remainder of the motion was granted for failure to file timely 
protests on the ground that the fact that a party “may not succeed 
in its claim at the administrative level does not justify noncompli- 
ance with the statutory scheme enacted by Congress” ‘*, citing 
United States v. Felt & Tarrant Co., 283 U.S. 269 (1931). Further: 


* * * [Tyhe court should not interfere unnecessarily with ad- 
ministrative determinations that are not yet formalized. 1 CIT 
at 199, 511 F.Supp. at 818. 


Here, of course, issuance of the prepenalty notice is not the forma- 
lization of an administrative determination. 

In the Cane Sugar case, the court concluded that requiring ex- 
haustion of administrative remedies would be “totally unreason- 
able—indeed, shocking” where that route would have entailed at- 
tempting to circumvent the challenged import quota simply to 


3 Id. at 17-18. 
*1 CIT at 198, 511 F.Supp. at 818. 
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obtain a protestable exclusion under 19 U.S.C. § 1514 for purposes 
of judicial review. 3 CIT at 201, 544 F.Supp at 887. In essence, the 
Presidential proclamation at issue gave rise to the kind of unusual 
circumstances which make it inappropriate to require exhaustion 
of administrative remedies. Here, the plaintiff does not contend 
that issuance of the prepenalty notice, however disagreeable it may 
consider that act to be, is an unusual circumstance, rather that 
pursuit under the FOIA of relevant information believed to be in 
defendant’s possession is sufficient basis for enjoining the defend- 
ant now from taking steps in furtherance of the process of determi- 
nation of a Tariff Act violation. 

The plaintiff relies heavily on McClelland v. Andrus, 606 F.2d 
1278 (D.C.Cir. 1979), but again the reliance is misplaced. In that 
case, the complaining party first exhausted his administrative rem- 
edies over a period of several years. During that time, he attempt- 
ed (unsuccessfully) to obtain a copy of a report. He then sought ju- 
dicial review of the administrative action, including discovery of 
the report. The Court of Appeals decided that the report could not 
be withheld from discovery on the basis of FOIA, albeit for the 
reason that the appellant was not a member of the public entitled 
to rely on the FOIA. Rather, under “traditional discovery doc- 
trines’”’, the Court stated: 


The extent of discovery that a party engaged in an adminis- 
trative hearing is entitled to is primarily determined by the 
particular agency * * *. 

Some agencies have of their own accord adopted regulations 
providing for some form of discovery in their proceedings. In 
addition to being bound by those rules, the agency is bound to 
ensure that its procedures meet due process requirements. 606 
F.2d at 1285-86 (citations and footnotes omitted). 


Whether or not the regulations of the Customs Service adopted 
pursuant to the FOIA, 19 C.F.R. Part 103, are intended to be such 
rules of discovery * and whether or not the plaintiff is a member of 
the “public” for purposes of those regulations, this court is not per- 
suaded that those regulations do not meet due process require- 
ments, nor is the plaintiff really arguing otherwise. Indeed, the ap- 
propriate forum for judicial review of the application of such regu- 
lations is a district court, not this Court of Internatinal Trade. See 
5 U.S.C. § 552(ay(4\(B). 

In NLRB v. Robbins Tire & Rubber Co., 487 U.S. 214 (1978), the 
Supreme Court recited with approval the argument that “FOIA 
was not intended to function as a private discovery tool” °, refer- 
ring to Renegotiation Board v. Bannercraft Clothing Co., 415 U.S. 1 
(1974). The Court went on to note that a party’s rights under FOIA 


5 McClelland compares “regulations similar to the discovery rules of the Federal Rules of Civil Procedure” 
adopted by the Federal Trade Commission with those that “severely restrict access to discovery” followed by the 
NLRB. 606 F.2d at 1285, n.50. 

6437 U.S. at 242 (emphasis in original). 
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are not in any way diminished by its being a litigant, but neither 
are they enhanced by the party’s particular, litigation-genarated 
need. 437 U.S. at 242, n. 23. 

In Bannercraft, the Supreme Court held that, in a renegotiation 
case, the contractor is obliged to pursue its administrative remedy, 
and, when it fails to do so, it may not seek “judicial interference” 
on the ground of FOIA. 415 U.S. at 20. The decision, however, is 
limited to the administrative procedures under the Renegotiation 
Act, with the Court finding it 


unnecessary * * * to decide * * * whether, or under what 
circumstances, it would be proper for the District Court to ex- 
ercise jurisdiction to enjoin agency action pending the resolu- 
tion of an asserted FOIA claim. Jd. 

Plaintiff's memorandum of law in this action cites S.J. Stile As- 
sociates Ltd. v. Snyder, 68 C.C.P.A 27, C.A.D. 1261, 646 F.2d 522 
(1981), for a statement of the requirements for a preliminary in- 
junction, to wit: 


* * * (1) A threat of immediate irreparable harm; (2) that 
the public interest would be better served by issuing than by 
denying the injunction; (3) a likelihood of success on the 
merits; and (4) that the balance of hardship on the parties 
favor[s the applicant]. 68 CCPA at 30, 646 F.2d at 525. 


The memorandum recognizes that the plaintiff has “the difficult 
burden of showing through the four factors” 7 that it is entitled to 
such extraordinary relief. 

The plaintiff must prove that each of the four requirements is 
met in its favor. E.g., S.J. Stile Associates, Ltd. v. Snyder, 68 CCPA 
at 30, 646 F.2d at 522; National Corn Growers Association v. Baker, 
9 CIT ——, Slip Op. 85-98 at 6 (Sept. 20, 1985). Here, the plaintiff 
has not met its burden on any of the grounds. Most importantly, 
this court is not persuaded that failure to enjoin the defendant will 
result in injury to the plaintiff of an irreparable nature. On the 
one hand, the court cannot accept the argument that only extraor- 
dinary intervention on its part now will permit the plaintiff full ex- 
ercise of whatever rights it may have under the FOIA. On the 
other hand, the facts and circumstances of the customs entries at 
issue are, or should be, sufficiently within the knowledge of the 
plaintiff and its counsel to make the kind of presentation provided 
for by 19 C.F.R. § 162.78. Stated another way, there was no showing 
at the hearing that the plaintiff, absent information received via 
the FOIA, is incapable of specifying reasons why it believes the 
proposed claim should not be issued or, if issued, why it should not 
be in a lesser amount than proposed. Of course, if the defendant 
were to disagree, the administrative process would continue, with 


7 Plaintiffs Memorandum of Law in Support of Motion for Preliminary Injunction, p. 19. 
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judicial review, including full-discovery, possibly necessary thereaf- 
ter. 

In reality, the extraordinary relief sought herein is not a prelimi- 
nary injunction as such, but rather an immediate injunction 
against the penalty-determination process for the duration of the 
FOIA proceedings. No doubt, from plaintiff's perspective, it is desir- 
able to hold the defendant in abeyance for this indeterminate 
period of time. However, more than pure legal argument is neces- 
sary to achieve the desired relief. 

The defendant has moved to dismiss the action. Since the plain- 
tiff has not shown that it is entitled to the requested relief, the de- 
fendant’s motion must be granted. There is no.just reason for delay 
in the entry of judgment of dismissal, and the Clerk is therefore 
instructed to enter the judgment attached hereto. 

So ordered. 


(Slip Op. 85-104) 


AMERICAN GRAPE GROWERS ALLIANCE: FOR FAIR TRADE, ET AL., 
PLAINTIFFS v. UNITED. STATES, ET AL., DEFENDANTS 


Court No. 84-04-00575 
Before Watson, Judge. 


Memorandum Opinion and Order 
[Defendants’ motion for stay of judgment pending appeal denied.] 


(Decided October 7, 1985) 


Michael P. Mabile, Assistant General Counsel and Wayne W. Herrington for de- 
fendant U.S. International Trade Commission. 

Heron, Burchette, Ruckert and Rothwell. (Thomas A. Rothwell, Jr. and James M. 
Lyons) for plaintiffs. 

Covington and Burling. (Harvey M. Applebaum, O. Thomas Johnson, Jr. and 
David R. Grace) and Wiggin and Dana. (Shaun S. Sullivan, Mark R. Kravitz and 
Jack Dunnam) for defendant-intervenor Banfi Products Corporation. 

Arnold and Porter. (Robert Herzstein, Thomas B. Wilner and Alan O. Sykes) for 
defendant-intervenor Brown-Forman Corporation. 

Barnes, Richardson and Colburn. (James H. Lundquist and Gunter von Conrad) 
for defendant-intervenor Schieffelin and Co. 

Plaia and Schaumberg Chartered. (Herbert C. Shelley, Tom M. Schaumberg, Joel 
D. Kaufman and George W. Thompson) for defendant-intervenor Joseph E. Seagram 
and Sons, Inc. 

Buchman, Schreiber, MacKnight, Buchman and O’Brien. (William B. Schreiber 
and 7: Raymond Williams) for defendant-intervenors Star Industries, et ai. 

Law Offices of Max N. Berry. (Max N. Berry and Marsha A. Echol) for amicus 
curiae French Federation of Wine and Spirits Exporters. 


Watson, Judge: The United States International Trade Commis- 
sion (ITC) has moved under Rule 62(d) of the Rules of this Court for 
a stay of enforcement of this Court’s final judgment in American 
Grape Growers Alliance for Fair Trade, et al. v. United States, 9 
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CIT ——, Slip Op. 85-84 (August 8, 1985). The motion is opposed by 
plaintiffs and supported by defendant-intervenors. 

In this opinion the Court explains why it denies the motion and 
declines to enter a stay pending appeal. 

The judgment sought to be stayed reversed a determination by 
the ITC and has the effect of requiring them and the Commerce 
Department to proceed with antidumping and countervailing duty 
investigations of ordinary table wine imported from France and 
Italy. It was the decision of the Court that the investigation has 
been terminated unlawfully due to the application of an excessively 
stringent standard for determining whether there was a reasonable 
indication of injury at the preliminary stage. 

The defendants first argue that they are entitled to a stay as of 
right. This position has no merit. The plain wording of Rule 62(d) 
provides that “when an appeal is taken, the appellant * * * may 
obtain a stay. * * *” The word “may” clearly conveys the senses 
that the granting of a stay is within the discretion of the Court. 
Moreover, it must be recalled that our Rule 62(d) is patterned after 
Rule 62(d) of the Federal Rules of Civil Procedure. The latter rule 
obviously contemplates the exercise of discretion by the district 
courts because otherwise there would be no need for Rule 8 of the 
Federal Rules of Appellate Procedure, providing for the issuance by 
Courts of Appeal of stays pending appeal. 

Finally, it would offend the Court’s basic sense of justice if its 
judgments, insofar as they deal with situations in which injury 
may be continuing, would routinely have no effect while the deci- 
sion is appealed. This would detract from the meaningfulness and 
authority of the Court’s judgments. 

We are not speaking here of decisions granting money judg- 
ments, in which the rights of the party granted judgment may be 
adequately secured during appeal by the posting of a bond or 
merely by the security inherent in the continued existence of the 
defendant government and its presumed creditworthiness. 

The rather limited treatment of this point in Moore’s Federal 
Practice ] 62.06 does nothing to support defendant’s views because 
it is based primarily on stays of money judgments, in which there 
is little difficulty. This too is the thrust of the opinion of Justice 
Harlan, writing as Circuit Justice in American Manufacturers 
Mutual Ins. Co. v. American Broadcasting-Paramount Theatres, 
Inc., 87 S. Ct. 1 (1966). 

As a result of the observation that mandatory stays seem to be 
most suited to money judgments we may rather easily conclude 
that in the case of more problematic matters of judgment on the 
subject of agency actions or derelictions the granting of a stay is 
not mandatory. 

The real question is whether defendants have satisfied the crite- 
ria for the granting of a discretionary stay. These criteria are often 
stated as resembling the four familiar standards for issuing a pre- 
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liminary injunction, i.e., the likelihood of success of the party seek- 
ing relief, the irreparable nature of the injury which it faces, the 
balancing of the harm to the parties which may arise from grant- 
ing the relief, and the general factor of the public interest. Timken 
Co. v. United States, 4 CIT 263, 264, n.2., 553 F. Supp. 1060, 1062 
n.2. (1982). These factors were all examined and found not to justify 
a stay in Roses, Inc. v. United States, 4 CIT 172 (1982). The defend- 
ants make a weak theoretical arguments designed to demonstrate 
by a sort of psychoanalysis of the Roses decision, that the Court 
might have thought it was granting some sort of injunction and op- 
erating under Rule 62(c) rather than 62(d), but the argument is ten- 
uous and labored. The subject of that opinion is plainly a stay of an 
ordinary judgment, not a stay of a decision regarding an injunc- 
tion. 

With some additional refinements the Court agrees with the ap- 
proach taken in the Roses opinion. The factor of likelihood of suc- 
cess, however, need not be given the same weight in deciding 
whether to grant a stay pending appeal as it may be given in decid- 
ing whether to issue a preliminary injunction. 

In the area of stays pending appeal likelihood of success means 
the likelihood that the Court’s judgment will be overturned by an 
appellate court. It is hard to imagine a judge ever answering that 
question in the affirmative unless he had a cynical view of his 
opinion or of the wisdom of the appellate court. Obviously, to make 
the factor of likelihood of success a plausible one in this area it 
would be have to become a decision on whether or not there were 
reasonable grounds to make an appeal. This in turn, is something 
that can normally be said of most appeals except for the few that 
can be labeled frivolous. It follows that such a factor would do little 
to distinguish between cases worthy of stays and those unworthy of 
stays. It could only work to find that those cases which have a rea- 
sonable ground for appeal are worthy of a stay—which is an 
absurd result, equivalent to saying that a stay is indicated except if 
the appeal is frivolous. So we may conclude that the likelihood of 
success of an appeal is a somewhat anomalous factor and may 
safely be given slight attention. Along with this factor we may also 
consign to a low level of importance, the conviction with which the 
defendant maintains its disagreement with the judgment of this 
Court. 

The crux of the matter, as it should be, is the question of wheth- 
er the stay will avoid an injury or cause an injury. In Landis v. 
North American Company, 299 U.S. 248 (1936) Justice Cardozo ex- 
plained that a court determination of whether or not to grant a 
stay “calls for the exercise of judgment which must weigh compet- 
ing interests and maintain an even balance.” 299 U.S. at 254-55. 
The essential burden of the party seeking a stay was stated as fol- 
lows: 
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The supplicant for stay must make out a clear case of hard- 
ship or inequity in being required to go forward, if there is 
even a fair possibility that the stay for which he prays will 
work damage to someone else. 

Id. at 255. 


In this case there is a fair possibility that a stay of judgment will 
do damage to the plaintiffs. It must be emphasized that this was a 
decision that a party claiming to be suffering injury was unlawful- 
ly deprived of the potential benefits of an administrative proceed- 
ing designed to relieve that injury. It seems almost self evident 
that the deprivation of a process of relief is far more serious and 
more in the nature of real injury than the burdens of conducting, 
and participating in, an administrative investigation. See, Ohio En- 
vironmental Council v. United States District Court, 565 F.2d 3938, 
396 (6th Cir. 1977). 

Furthermore, beyond the immediate and rather easy step of com- 
pliance with this Court’s judgment, the ITC’s next formal involve- 
ment does not take place until after the Commerce Department 
makes its preliminary determinations of subsidy or sales at less 
than fair value, which will most likely not occur until months have 
elapsed after these proceedings are resumed. 

In any event, even if the agency’s investigative obligations were 
to begin immediately, the Court would not consider the conduct of 
an investigation to be an injury to the agency or the government. 
These are investigations which Congress has mandated and which 
were specifically intended to be given expeditious treatment on all 
levels. S. Rep. No. 249, 96th Cong., 1st Sess. 37 (1979). See also id. at 
250. In this respect the factor of the public interest is plainly enlist- 
ed against the granting of a stay. These investigations are already 
complicated and time-consuming. Courts of law should not add 
waiting-rooms to labyrinths. 

Those who are required to conduct the investigation and those 
who must participate in it may experience inconvenience and ex- 
pense but this can ordinarily be presumed to be inherent in the 
conduct of lawful proceedings and it is of secondary importance to 
the possible injury which the proceedings are intended to remedy. 
Even the first investigative events with tangible effects on a party, 
namely, the preliminary determination of subsidy under 19 U.S.C. 
§ 1671b or of sales at less than fair value under 19 U.S.C. §1673b, 
cannot be said to ordinarily cause an injury even though they 
cause liquidations of entries to be suspended and necessitate the 
posting of deposits, bonds or other security by the importers. A for- 
tiori, the mere conduct of the ITC’s injury investigation cannot be 
called an injury either to the agency or the parties involved. 

On the scale of values which the Court employs in measuring the 
effect of the stay requested, the Court finds that there is a fair pos- 
sibility of damage to plaintiffs from the granting of a stay, no com- 
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parable harm to anyone else, and a strong public interest in the 
uninterrupted progress of these investigations. 

Accordingly, the motion for a stay of judgment pending appeal is 
Denied. 


(Slip Op. 85-105) 


NATIONAL CorRN GROWERS. ASSOCIATION ET AL., PLAINTIFFS Uv. 
JAMES A. BAKER III ETc. ET AL., DEFENDANTS 


Court No. 85-08-01151 


Memorandum and Order 


[Plaintiffs’ motion to shorten time to respond to certain discovery granted in part; 
defendants’ motion for protective order denied.] 


; (Dated October 9, 1985) 


Williams & Connolly (Aubrey M. Daniel III and Stephen L. Urbanczyk) for the 
plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; Joseph.I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Kenneth N. Wolf) for the defendants. 


AQquliILINo, Judge: The background of this action is set forth in 
the memorandum opinion of Judge Carman dated September 20, 
1985, Slip Op. 85-98, and giving the court’s reasons for having 
denied plaintiffs’ application for a preliminary injunction on Sep- 
tember 16, 1985. The opinion, as amended on September 23, 1985, 
indicates that defendants’ motion to dismiss the complaint was also 
denied. 

Upon denial of an immediate injunction, essentially for failure to 
“offer adequate evidence”! of how the contested imports have ad- 
versely affected plaintiffs’ economic interests, their counsel served 
the defendants with a notice of deposition, interrogatories and a re- 
quest for production of documents and simultaneously filed a 
motion pursuant to Rules 30(a), 33(a) and 34(b) of the Rules of this 
Court of International Trade to shorten defendants’ time to re- 
spond. The motion alleges, among other grounds, that 


the five importers of ethanol blends will have the opportuni- 
ty, until November 1, 1985, to import up to 183 million gallons 
of fuel ethanol without payment of the lawful duty or the post- 
ing of an adequate bond * * *. [Sjuch imports pose a serious 
threat of economic injury to [the plaintiffs} and other interest- 
ed parties. Since the Court has denied a pendente lite injunc- 
tion, plaintiffs remain vulnerable to this harm throughout this 
litigation. Under these circumstances, it is fair and appropriate 
to permit discovery on an expedited basis.” 


‘Slip Op. 85-98, at 8 (Sept. 20, 1985). 
2Memorandum in Support of Plaintiffs’ Motion to Shorten Time in Which to Respond to Discovery, p. 2. 
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On October 2, 1985, this action was reassigned to the under- 
signed, and counsel for both sides conferred with the court on Octo- 
ber 4th and again on October 7th. On both occasions, the defend- 
ants were urged by the court to provide the plaintiffs with neces- 
sary documents and deposition(s). 

The defendants responded on October 8, 1985 with a motion for a 
protective order which would deny the plaintiffs any discovery. In 
essence, this cross-motion is based upon a position that defendants’ 
actions are not (or should not be) subject to review by the court. 
One of the points made is that, if review were appropriate, the 
scope of that review “must be based only on the administrative 
record.” * That record, however, has yet to be filed with the court, 
notwithstanding the pendency of this action since August 29, 1985 
and the dictate of 28 U.S.C. § 2635(d\(1) that such a record be filed 
within forty days of service of the summons and complaint. Defend- 
ants’ apparent excuse for failure to comply with this statute is a 
belief that the action should be dismissed, albeit on the ground al- 
ready considered, at least preliminarily, by Judge Carman. 

Of course, the administrative record may well contain the infor- 
mation the. plaintiffs now seek by discovery. However, notwith- 
standing the record’s unavailability,‘ the defendants would still 
deny disclosure on the basis of 5 U.S.C. §706 and 28 U.S.C. 
§ 2460(d). Their position is that the plaintiffs are not entitled to 
trial de novo within the meaning of 5 U.S.C. §706(2XF), citing 
Camp v. Pitts, 411 U.S. 138, 142 (1973), and therefore they are not 
entitled to the requested discovery, citing Bar Bea Truck Leasing 
Co. v. United States, 4 CIT 159, 162 (1982). 

However, on the unique facts and circumstances of this action, 
including the imminent end of the self-imposed “grace period’,® 
this “purely legal” ® position must abide a determination of precise- 
ly what transpired at the administrative level. Stated another way, 
to neither provide the plaintiffs with the administrative record nor 
with an independent opportunity to discover the contents of that 
record would be unjust. 

In Quincy Oil, Inc. v. Federal Energy Administration, 468 F.Supp. 
383 (D. Mass. 1979), for example, the court permitted discovery in 
an action subject to the usual restraint on judicial review of admin- 
istrative action. In Gulf Oil Corporation v. Schlesinger, 465 F.Supp. 
913, 916 (E.D.Pa. 1979), the court, in granting the plaintiff leave to 
conduct discovery, stated that “no absolute privilege attaches to 
the administrative decision-making process”. That court relied, in 


3Memorandum in Support of Defendants’ Motion for Protective Order [hereinafter “Defendants’ Memoran- 
dum”’], p. 6. 

‘Another potential obstacle to review of the record raised in defendants’ motion is privilege, with the conten- 
tion being that “a reasonable period of time would be required to evaluate what comprises the record and the 
documents requiring confidential treatment.” Jd., pp. 7-8. 

5Slip Op. 85-98, at 10 (Sept. 20, 1985). 

®Defendant’s Memorandum, p. 6. 
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part, on Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402, 420 (1971), which had authorized the trial court to 


require the administrative officials who participated in the 
decision to give testimony explaining their action. Of course, 
such inquiry into the mental processes of administrative deci- 
sionmakers is usually to be avoided. United States v. Morgan, 
313 U.S. 409, 422 (1941). And where there are administrative 
findings that were made at the same time as the decision, as 
was the case in Morgan, there must be a strong showing of bad 
faith or improper behavior before such inquiry may be made. 
But here there are no such formal findings and it may be that 
the only way there can be effective judicial review is by exam- 
ining the decisionmakers themselves.’ 


As indicated above, the plaintiffs are seeking expedited discovery 
via documents, depositions and interrogatories. The court is of the 
view that interrogatories are not the most expeditious form of dis- 
covery, nor has counsel really pressed for immediate responses 
herein. That part of plaintiffs’ motion to shorten defendants’ time 
is therefore denied, with the defendants to respond as provided by 
the Rules of this Court of International Trade. The remainder of 
plaintiffs’ motion is granted, with the defendants to produce and 
permit the plaintiffs to inspect and copy by October'11, 1985 (or by 
some other, mutually-agreed-upon time) those documents demand- 
ed by Plaintiff's First Request for Production of Documents which 
bear on the issues remaining in this action. The defendants are to 
make Harvey B. Fox and/or such other persons as may be pos- 
sessed of knowledge of the facts underlying the transactions in 
question available for deposition by plaintiffs’ counsel, commencing 
on October 15, 1985 (or on some other, mutually-agreed-upon date). 

In granting the plaintiffs the foregoing relief, and thereby deny- 
ing defendants’ motion for a protective order, let both sides, repre- 
sented as they seem to be by experienced counsel, be guided by the 
above quotation from the Supreme Court and be warned by this 
court that its decision is not to be taken as a license to abuse the 
rules of discovery. 

So ordered. 


(Slip Op. 85-106) 


UNITED STATES, PLAINTIFF v. ZUBER & Co., INC., DEFENDANT 


Court No. 82-9-01335 
Before Forp, Judge. 


1 See, e.g., Texas Steel Company v. Donovan, 93 F.R.D. 619 (N.D.Tex. 1982); Exxon Corporation v. Department of 
Energy, 91 F.R.D. 26, 32-46 (N.D.Tex. 1981). 
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Memorandum Opinion and Order 


Forp, Judge: This action, involving three entries made at the 
Port of Boston, Massachusetts, is before the Court on plaintiff's 
motion for summary judgment made under Rule 56 of the Rules of 
this Court. Plaintiff alleges in its complaint, and defendant admits, 
this Court has jurisdiction to entertain the action under 28 U.S.C. 
§ 1582. It is further alleged in the complaint that plaintiff seeks to 
enforce a penalty incurred under the provisions of 19 U.S.C. § 1592. 

Plaintiff contends and sets forth thirty-one paragraphs as. to 
which there are no genuine issues of fact to be tried. Defendant, on 
the other hand, has listed twenty-four paragraphs of disputed ma- 
terial facts which necessitate a trial. Among the major disputed 
facts alleged by defendant are that the valuation was grossly over- 
stated, the classification was erroneous, there was no charge for 
the visa under the International Textile Trade Agreements in 
Entry 13736, and in some instances visas were not: required. All 
these are-material facts which are obviously in dispute. 

The Court is aware of the fact that defendant is banned from in- 
stituting an action against Customs concerning the classification 
and valuation as prescribed by 19 U.S.C. § 1514. However, defend- 
ant, in defending an action instituted under 19 U.S.C. § 1592, may 
solely, as defense against the penalty sought, establish the correct 
valuation and classification. 

For the Court to consider a motion for summary judgment to be 
ripe for determination, there must be no genuine factual dispute. 
S. S. Kresge v. United States, 77 Cust. Ct. 154, C.R.D. 76-6 (1976). 
John DiGiorgio v. United States, 8 CIT ——, Slip Op. 84-107 (Sep- 
tember 27, 1984). This instant case presents the Court with several 
questions of material facts, as indicated supra, and, accordingly, 
plaintiff's motion for summary judgment must be denied. 


(Slip Op. 85-107) 
SunBurstT Farms, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-12-01753 
Before: Re, Chief Judge. 


Memorandum Opinion and Order 


Plaintiff challenges as ultra vires the President’s removal of ‘cut 
flowers, others,”’ item 192.21, TSUS, imported from Colombia, from 
duty-free treatment under the Generalized System of Preferences. 

Held: Since the President’s action was authorized by section 
504(a) of the Trade Act of 1974, the defendant’s motion for summa- 
ry judgment is granted, and the action is dismissed. 


[Defendant’s motion for summary judgment granted.] 
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(Decided October 10, 1985) 


Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr., Joseph A. Vi- 
cario, Jr. and Alfred G. Scholle, on the brief), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office. (Michael P. Maxwell on the brief), 
for the defendant. 


Re, Chief Judge: In this action, plaintiff Sunburst Farms, Inc., 
challenges the Customs Service’s imposition of duties on cut flow- 
ers, item 192.21, TSUS, imported from Colombia. The plaintiff con- 
tends that the imported merchandise was eligible for duty-free 
treatment under the Generalized System of Preferences (GSP), and 
that the President’s exclusion of cut flowers, item 192.21, imported 
from Colombia, from duty-free treatment under the GSP was ultra 
vires. Both parties have moved for summary judgment, and the de- 
fendant has also moved to dismiss on the grounds that plaintiff has 
failed to state a cause of action. 

Since the President acted within his statutory authority in ex- 
cluding the imported merchandise from the GSP, the defendant’s 
motion ‘for summary judgment is granted, and the action is dis- 
missed. 

By Title V of the Trade Act of 1974, §§ 501-04, 88 Stat. 2066, 19 
U‘S.C. §§ 2461-65 (1982 & West Supp. 1985), the President is au- 
thorized to establish a system of tariff preferences to aid the eco- 
nomic development of designated “beneficiary developing coun- 
tries.” Pursuant to section 501 of the Act, the President is author- 
ized to grant duty-free treatment for eligible articles from qualified 
countries. 19 U.S.C. § 2461. Under section 504(a), the President may 
withdraw, suspend, or limit duty-free treatment. 19 U.S.C. 
§ 2464(a). However, under certain circumstances, the President 
must remove certain eligible articles from GSP treatment. See 19 
U.S.C. § 2464(c). Specifically, by section 504(c\1B) of the Trade 
Act, whenever the President determines that imports of an eligible 
article equal or exceed 50 percent of the total appraised value of 
annual imports of the article, he is required to terminate duty-free 
treatment for that article. 19 U.S.C. § 2464(c\1\B). 

On March 27, 1980, pursuant to Title V of the Trade Act of 1974, 
the President issued Executive Order 12204. 45 Fed. Reg. 20740 
(1980). The order, which became effective March 30, 1980, divided 
item 192.19, TSUS, into two items: item 192.18, TSUS, “cut flowers, 
roses,” and item 192.21, TSUS, “cut flowers, other.” Although cut 
flowers under item 192.21 were included on the list of articles eligi- 
ble for GSP treatment, cut flowers, item 192.21, from Colombia 
were specifically excluded from eligibility. 45 Fed. Reg. 20740, 
20763 (1980). 

The plaintiff imported cut flowers from Colombia after the effec- 
tive date of the order, and duties were imposed. The liquidated 
duties were paid, and protests were timely filed. When the protests 
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were denied, the plaintiff filed this action. This Court has jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a) (1982). 

Plaintiff argues that the President’s denial of duty-free treat- 
ment for cut flowers was predicated solely upon section 504(c)\(1)\(B), 
and “was ultra vires because the President did not properly exer- 
cise the authority delegated to him by Congress.” In essence, the 
plaintiff contends that, since “cut flowers, other,” item 192.21, 
TSUS, was a newly created tariff classification, no data had been 
collected as to the total appraised value of imports. Thus, plaintiff 
argues that it was impossible for the President to make a proper 
determination whether imports of “other” cut flowers from Colom- 
bia exceeded the 50 percent threshold of section 504(c\1)B). 

The plaintiff's argument is unconvincing. As authority for Execu- 
tive Order 12204, the President expressly recited, in addition to the 
Constitution and statutes of the United States, Title V of the Trade 
Act, and section 504(cX1\B). Title V, of course, encompasses section 
504(a). Although Executive Order 12204 does not specifically men- 
tion section 504(a), the pertinent judicial authority ‘unequivocally 
holds that the President’s express reliance on Title V is sufficient 
to invoke his authority under section 504(a). See Florsheim Shoe Co. 
v. United States, 744 F.2d 787, 796 (Fed. Cir. 1984). In addition, it is 
clear that the President’s exclusion of cut flowers from-Colombia, 
under item 192.21, TSUS, was well within his discretionary author- 
ity under section 504(a). Id. 

The Court of Appeals for the Federal Circuit had occasion to con- 
sider the question presented in this case in Florsheim Shoe Co. v. 
United States, 744 F.2d 787 (Fed. Cir. 1984). In Florsheim Shoe, the 
President has excluded certain buffalo, goat and kid leather im- 
ports from India from GSP treatment pursuant to Executive 
Orders 11974, 12204 (the same order involved in this case), and 
12302. Each order specifically invoked the President’s authority 
under Title V of the Trade Act and section 504(c). The plaintiff, 
who imported leather from India, challenged the Customs Service’s 
imposition of duties on the imported products covered by the 
orders. On the defendant’s motion, the Court of International 
Trade dismissed the complaint, and held that the President had 
acted within his statutory authority in restricting duty-free treat- 
ment. Florsheim Shoe Co. v. United States, 6 CIT 1, 570 F. Supp. 
734, 747 (1983), aff'd, 744 F.2d 787 (Fed. Cir. 1984). The court also 
held that the court could review neither the factual foundation nor 
the motivations for the President’s action. Id. at ——, 570 F. Supp. 
at 743. On appeal, the court of appeals affirmed. 

The court of appeals noted that section 504(a) is “an explicit 
grant to the President of plenary authority—just as the statutory 
text indicates—to ‘withdraw, suspend, or limit’ GSP duty-free treat- 
ment after consideration of the factors listed in Sections 501 and 
502(c) * * *.” Florsheim, supra, 744 F.2d at 793. The Federal Cir- 
cuit’s broad interpretation of section 504(a) is amply supported by 
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the legislative history which states that, upon considering “the fac- 
tors taken into account in granting preferential treatment initially 
and in designating beneficiary countries,” the President has the au- 
thority to terminate duty-free treatment “at any time,” H.R. Rep. 
No. 571, 93d Cong., 2d Sess. (1974), reprinted in 1974 U.S. Code 
Cong. Ad. News 7186, 7355-56. Moreover, since section 504 “is inti- 
mately involved with foreign affairs,” the President’s exercise of 
lawfully delegated authority should be given a broad interpretation 
and not “hemmed in or ‘cabined, cribbed, confined’ by anxious judi- 
cial blinders.” Florsheim, supra, 744 F.2d at 793 (quoting South 
Puerto Rico Sugar Co. Trading Corp. v. United States, 334 F.2d 622, 
632 (Ct. Cl. 1964), cert. denied, 379 U.S. 964 (1965)); see United 
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936); Mi- 
randa v. Secretary of Treasury, 766 F.2d 1, 3 (ist Cir. 1985). 

Sunburst argues that, regardless of the foregoing statements and 
principles, the authority granted by section 504(a) was not the 
“actual” basis for the President’s action. In support of this proposi- 
tion, Sunburst cites West Bend Co. v. United States, 6 CIT 218, 576 
F. Supp. 630 (1983). 

In West Bend, the plaintiff challenged the removal of certain im- 
ported “hot-air corn poppers” from duty-free treatment under the 
GSP pursuant to Executive Order 12204. The West Bend court held 
that the President’s action in Executive Order 12204 was not taken 
pursuant to section 504(a) “because he did not specifically refer to 
that provision.” Id. at ——, 576 F. Supp. at 633. Although the court 
conceded that section 504(a) alone is sufficient to deny preferential 
treatment, it refused to presume that the President acted under 
section 504(a) when Executive Order 12204 specifically recited only 
section 504(c). Id. at ——, 576 F. Supp. at 634. 

In view of the decision in Florsheim, 744 F.2d 787 (Fed. Cir. 1984), 
the reasoning employed by the West Bend court cannot be applied. 
Executive Order 12204 was also before the court in Florsheim, and 
the court of appeals considered this precise issue. The Federal Cir- 
cuit concluded in unmistakable terms that: “It is sufficient, in 
order to show that Section 504(a) was invoked, that the pertinent 
Executive Orders cited that particular provision or * * * the por- 
tion of the Act that encompassed that provision.” Florsheim, supra, 
744 F.2d at 796. Thus, the Florsheim court found that Executive 
Order 12204, by citing Title V of the Trade Act, invoked the Presi- 
dent’s authority under section 504(a). In light of the broad scope of 
the President’s discretion under Title V of the Trade Act, the court 
refused to conduct any inquiry into the “real purpose” or “actual” 
basis of the President’s decision. 744 F.2d at 796-97. 

The predecessor to the Court of Appeals for the Federal Circuit, 
the Court of Customs and Patent Appeals, had previously articulat- 
ed this principle as follows: “In sum, let the President’s action be 
authorized, and let his action be within the authorizing provisions 
of the law he cites, and the role of judiciary is at an end.” United 
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States Cane Sugar Refiners’ Ass’n v. Block, 69 CCPA 172, 178, 683 
F.2d 399, 404 (1982); see also United States v. Yoshida Int'l, Inc., 63 
CCPA 15, 30, C.A.D. 1160, 526 F.2d .560, 580 (1975) (upholding the 
President’s imposition of an import surcharge pursuant to the 
Trading With the Enemy Act); Alcan Sales v. United States, 63 
CCPA 83, 84, C.A.D. 1170, 534 F.2d 920, cert. denied, 429 U.S. 986 
(1976); Teters Floral Products Co. v. United States, 7 CIT 254, 586 F. 
Supp. 960, 963 (1984). 

The conclusion that the President acted within the plenary au- 
thority found in section 504(a) is more than sufficient to negate any 
contention that he acted ultra vires. Florsheim, 744 F.2d at 795. Ju- 
dicial examination of the President’s decision to extend duty-free 
treatment under the GSP: pursuant to section 504(a) is permitted 
only to determine whether “the statutory language has been prop- 
erly construed, and whether the President’s action conforms with 
the relevant procedural requirements.” Jd.; see also United States 
v. George S.. Bush & Co., 310 U.S. 371, 279-80 (1940). Judicial au- 
thority teaches that, if the President’s action is properly author- 
ized, his motives, reasons, and judgment are immune from judicial 
scrutiny. United States Cane Sugar Refiners’ Ass’n v. Block, 69 
CCPA 172, 178, 683 F.2d 399, 404 (1982). When, as here, the Presi- 
dent is authorized to exercise discretion and judgment, based upon 
his evaluation of a variety of factors and policy considerations, the 
court on judicial review will not attempt to examine his mental 
process. See, e.g., United States v. Morgan, 313 U.S. 409; 421-22 
(1941); Montgomery Ward & Co. v. Zenith Radio Corp., 69 CCPA 96, 
110, 673 F.2d 1254, 1262, cert. denied, 459 U.S. 943 (1982); cf: Heck- 
ler v. Chaney, —— U.S. ——, 105 S: Ct. 1649, 1658 (1985). Indeed, 
the court of appeals has held that the Presidential determination 
to limit GSP treatment pursuant to section 504(a) is a discretionary 
decision for which there is “no law to apply.” Florsheim, supra, 744 
F.2d at 796; see Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
U.S. 402, 410 (1971). Since there was adequate statutory authority 
for the President’s action, this Court may not inquire into the 
“actual” or specific basis for the President’s refusal to extend duty- 
free treatment to cut flowers from Colombia in Executive Order 
12204. 

It is undisputed that Executive Order 12204, by its terms, in- 
vokes Title V of the Trade Act of 1974, which encompasses section 
504(a). Pursuant to that statutory authority, after considering cer- 
tain information, the President may, in his discretion, exclude an 
item from duty-free treatment under the GSP. When the President 
has been delegated such broad discretionary authority, the Court 
will not examine his motives or judgment. Thus, it is the conclu- 
sion of this Court that the President’s action in Executive Order 
12204 was properly authorized by statute, and, therefore, lawful. 

Since the court holds that the action of the President had its 
basis in the authority granted in section 504(a), the question of the 





U.S. COURT OF INTERNATIONAL TRADE 39 


proper methodology necessary for action under the “competitive 
need” limitation of section 504(c\1\(B) need not be reached. 

In view of the foregoing, the plaintiffs motion for summary judg- 
ment is denied. The defendant’s motion for summary judgment is 
granted, and the action dismissed. 
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Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 
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New York 
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13.9%, 12.8% 
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Free of duty 


Item 709.45 
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Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


New York 
Cases 


Los Angeles 
Lighted visor mirrors 


New York 

Solid state electronic digital 
radio watches which are en- 
tireties comprised of solid 
state modules, radios, and 
cases imported with or 
without appropriate fittings 
(including bands, chains, 
and straps) 
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San Francisco 
Radio remote control vehicles 
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DECISION 


DiCarlo, J. 
October 2, 
1985 


DiCarlo, J. 
October 3, 
1985 


DiCarlo, J. 
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1985 


DiCarlo, J. 
October 4, 
1985 


DiCarlo, J. 
October 4, 
1985 


DiCarlo, J. 
October 4, 
1985 


DiCarlo, J. 
October 4, 
1985 


DiCarlo, J. 
October 4, 
1985 


DiCarlo, J. 
October 4, 
1985 
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PLAINTIFF 


Madison Watch Co. 


Y&H Trading 


C.J. Tower & Sons of Buf- 
falo, Inc. 


C.J. Tower & Sons of Buf- 
falo, Inc. 


Novatronics of Canada, 


Ltd. 


Novatronics of Canada 


Ltd. 


Polo International, Inc. 


Sports & Leisure, 


Pony 
Inc. 


Pony Sports & Leisure, 


Inc. 


COURT NO. 


84-11-01667 


83-10-01495 


81-12-01705 


81-6-00694 


82-10-01390 


84-10-01356 


34-10-01396 


33-3-00439 


{tems 716.10- 
716.29 
Various rates 


Item 682.25 
12.5% 


Item 682.25 
11.8% 


{tem 682.25 
12.5% 


Item 682.25 
10.38% 


Item 700.67 
Various rates 


Item 700.95 
12.5% 


Tem 700.95 
12.5% 
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PORT OF ENTRY AND 
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Item 911.95 Agreed statement of facts New York 

Free of duty Solid state electronic digital 
radio watches which are en- 
tireties comprised of solid 
state modules, radios, and 
cases imported with or 
without appropriate fittings 
(including bands, chains, 
and straps) 


Item 688.36 U.S. v. Texas Instruments | Los Angeles 
4.9% Inc., 69 CCPA 136 (1982) Electronic watch modules 


Item 682.30 Agreed statement of facts Buffalo-Niagara Falls 
6% Motor 


Item 682.30 Agreed statement of facts Buffalo-Niagara Falls 
5.8% Motor 


Item 682.30 Agreed statement of facts Buffalo-Niagara Falls 
6% Motor 


Item 682.30 Agreed statement of facts Buffalo-Niagara Falls 
5.3% 


Item 700.56 Agreed statement of facts Boston 
6% Footwear 


Item 700.35 Agreed statement of facts Los Angeles 
8.5% Athletic footwear 


S861 ‘9 UAIWNGAON ‘Sh ‘ON ‘61 “IOA ‘SNOISIO€4G GNV NILATINA SNOLSND Zp 


Item 700.35 Agreed statement of facts Los Angeles 
8.5% Footwear 
Item 700.45 





R85/470 


London Records, Inc. 


Mitsubishi 


International, Corp. 


Import Associates 
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77-12-04972, 





American selling 
price 


Export value 


Amreican selling 
price 


Transaction value 


American selling 
price 


AISEMENT DECISIONS 


‘ HELD VALUE 


Appraised values less 10%, 
net packed 


Invoiced unit prices, net, 
packed 


Appraised values less 23% 
per pair 


Said value is equivalent to 
Czechoslovakian _ border 
price of the merchandise 
packed, or f.o.b. Ham- 
burg price, less freight 
and insurance, packed, 
with no value advance 
for interest charges 


Appraised values less 10%, 
net packed 


Agreed statement 


Agreed statement 


Agreed statement 


Agreed statement 


Agreed statement 


of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Los Angeles 
Athletic footwear in boys 
sizes only 


, 


New York 
Various 
records 


phonograph 


New York 
Footwear 


Baltimore 
Glassware and/or lead 
crystal glassware 


Los Angeles 
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